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Court of Appeals of the District of Columbia. 


No. 3904. 

Whalen Pulp & Paper Mills, Limited, a Corporation, Appellant, 

VS. 

James C. Davis, Director General, Ac. 


Supreme Court of the District of Columbia. 

At Law. 


No. 66407. 


Whalen Pulp & Paper Mills, Limited, a Corporation, Plaintiff, 

vs. 

James C. Davis, Director General of Railroads and Agent of the 

President, Defendant. 


United States op America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 

at th ®. Clt y of . Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had, in the above-entitled cause, to wit: 


Declaration. 

Filed February 28, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. 66407. 

Whalen Pulp & Paper Mills, Limited, a Corporation, Plaintiff, 

vs. 

James C. Davis, Director General of Railroads and Agent of the 

President, Defendant. 

The plaintiff, Whalen Pulp & Paper Mills, Limited, a corporation 
organized under the laws of —, sues the defendant, James C. Davis, 

l-3904a 
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^°3Sr?* iVifirlS 

i e 9 n 2 o h th 3 H h i % ^ fG N^p^^^riniThriith^iy o? 

e piaintitt to wit, 1,056,300 pounds of crude sulphur, safelv and 
securely loaded in certain railroad freight care then and^there 
2 furnished to the plaintiff by the defendant and his predeces- 

Texas to^e^ak^ aS a £ oresald > at Bryanmound, in the State of 
exas, to be taken care of and safely carried by the said defendant 

and his predecessors in office as aforesaid, in and by and over thp 

said Houston & Brazos Valley Railroad, and other raflroads and svs 

terns of transportation then and there being used operated andY™ 

trolled by the said defendant and his predecessors’ in offlw from rid 

Bryanmound. in the State of Texas, to Prince RupertBrids™ Co 

umbia, Canada, and at the last mentioned place to be safelv de- 

le , def endant and his predecessors in office as aforesaid 

Pff o/s g6ntS p nd s ® n : ants °f Ae plaintiff for delivery to the plain- 
tiff at Swanson Bay, British Columbia, Canada, the final destination 

of said shipments; and in consideration thereof the plaintiff a<ro>i>rl 
o pay unto the said defendant and his predece^ore inofficlasXre 
said the lawful freight or transportation charges therefor to wll 

rrr and , 0ne - half cents (M2%), per one fo,ndred pounds as 
pon shipments originating at Bryanmound, in the Sfate of Texas 

said it'll fo^Swanson Bay, British Columbia, Canada whilh 
said lawful freight or transportation charge the said defendant and 

meTforZTr 1 ^ ^ t0 ful1 »d 

ment for his or their services in respect to the carrying and trans- 

p ing of said goods and chattels, as aforesaid. And the plaintiff 

mentis f?. yS ‘If0 notwit hstanding the said undertaking and agree¬ 
ment of the said defendant and his predecessors in office as aforesaid 

3 nilt the said defen dant and his predecessors in office did with- 

. -f a w‘ 01 au ‘ hont y of charge the plaintiff as freight 
for said shipments a sum in excess of the lawful rate to wit 
at the rate of One dollar and nine cents, ($1.09) per om hundred 

protest*' Wh ' Ch * he plamtlff was required to pay and did pay under 

tZ!^ 6 the plaintiff brings this suit and claims the sum of 
TVenty thousand and forty-seven dollars and eighty-six cents ($20 - 

s: , ih w . , is , :?r h L h s" " om ,he mh ^ v. s, 
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JAMES C. DAVIS, ETC. 

2. And for other money payable by the defendant to the plain- 
tiff for goods sold and delivered by the plaintiff to the defendant; 
and for work done and materials provided by the plaintiff for the 
defendant at his request; and for money lent by the plaintiff to the 
defendant; and for money paid by the plaintiff for the defendant 
at his request; and for money received by the defendant for the 
use of the plaintiff; and for money found to be due from the defend¬ 
ant to the plaintiff on accounts stated between them. 

And the plaintiff claims the sum of Twenty thousand and forty- 
seven dollars and eighty-six cents (($20,047.86), with interest there¬ 
on from the 19th day of February, 1920, besides the costs of this suit, 
according to the particulars of demand hereto annexed and made a 
part hereof. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 
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Particulars of Demand. 


James C. Davis, Director General of Railroads, and Agent of the 
President to Whalen Pulp & Paper Mills, Ltd., Dr. 


Rate charged: 


Car. 


A. T. S. F. 44081 

S. P. 87572 

R. I. 36368 

Erie 97911 

P. A. 27126 

I. C. 170481 

G. N. 21081 

C. M. St, P. 87930 

C. B. & Q. 102097 

L. V. 80165 

L. V. 82442 

R. I. 39899 


T. T. St. L. & W. 6470 


Totals 
Overcharge . 


Weight. 

85.100 

100,100 

92,200 

72,300 

103,000 

91.400 
84,500 

87.100 
86,000 
82,600 

86.400 

85.600 

88.600 


1,144,900 


Rate. 

$2,034.64 
2,399.63 
2,201.97 
1,789.34 
2,459.55 
2,132.62 
2,018.33 
2,079.34 
2,054.10 
1,953.01 
2,016.12 
1,997.48 
2,087.38 


Lawful rate. 

$531.88 
625.63 

576.25 
451.88 

643.75 
571.35 
528.13 
544.38 
537.50 

516.25 
540.00 
535.00 

553.75 


$27,203.51 $7,155.65 

20,047.86 


Summons. 

t 

Issued February 28,1922. 

******* 

The President of the United States to the Defendant, Greeting: 

You are hereby Summoned to appear in this Court on or before 
the twentieth day, exclusive of Sundays and legal holidays, after the 
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WHALEN PULP <fe PAPER MILLS, LTD., VS. 

day of service of this Writ upon you, to answer the Plaintiff’s Suit 

of action stated in his deT h , aVe j ud 8ment against you for the cause 
i action stated in his declaration; and in case of vour failure so to 

ppear an ^ i “^ er >J“ d P nent will be given against you by default. 

5 said Court’ 9 $morable Walter I. McCoy, Chief Justice of 

o said Court, the 28 day of February, A. D. 1922. 

S£AX/«J a ▼▼ . 


BRANDENBURG, 

Attorney. 


MORGAN H. BEACH, 

Clerk 

By ALF. G. BUHRMAN, 

Assistant Clerk. 


Marshal’s Return. 

tbf nIrfuS° pi * e8 i> 0f the declaration, affidavit, and this summons on 
the Defendant, Personally the 1st day of March, 1922 

MAURICE SPLAIN, 

Marshal. 

JK. 

Motion to Quash Service. 

Filed March 10, 1922. 

******* 

The above named defendant, appearing herein by his attorneys 
specially for the sole purpose of this motion and for no other pur¬ 
pose whatsoever, respectfully moves the Court to quash the attempted 

E $>" d defendant and ^ike out the return oAhe 
United States Marshal under date of March 1 1922 

As grounds for said motion, the defendant states: 

I. 

T ha * said . summons herein was left on the date specified at defend¬ 
ant s office m the Hurlev-Wright Building, Washington, D. C. 

II. 

That while defendant, pursuant to paragraph (a) of Section 206 
of the Transportation Act, approved February 28 1920 was 
6 designated by the President of the United States’ as Agent 

section whom . sult ™ , 8 ht be brought within the terms of that 

l y u e / n ?f le , u o pon the defendant as Agent only as 

provided by paragraph ( b) of Section 206. y 

III. 

Paragraph (b) provides: 

Process may be served upon any agent or officer of the carrier 
operating such railroad or system of transportation, if such agent or 
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officer is authorized by law to be served with process in proceedings 
brought against such carrier and if a contract has been made with 
such carrier by or through the President for the conduct of litiga¬ 
tion arising out of operation during Federal control. If no such 
contract has been made process may be served upon such agents or 
officers as may be designated by or through the President. ,, 


IV. 

At the time of the attempted service herein a contract had been 
made with the Houston & Brazos Valley Railway Company (termed 
m the complaint herein Houston & Brazos Valley Railroad) for the 
conduct of litigation arising out of operation during Federal control, 
and that therefore no valid service could be made upon the defend¬ 
ant herein except by service upon an agent or officer of the Houston 

6 Brazos Valley Railway Company who was authorized by law to be 
served with process in proceedings brought against such carrier. 

7 V. 

That the plaintiff has failed to specify what other carrier or car¬ 
riers were parties to the transportation in question or that the de¬ 
fendant was designated as an agent upon whom service could be 
made so far as service through such other carrier or carriers might 
be necessary to effect service on the defendant, and defendant alleges 
that he has not, in fact, been so designated. 

JAMES C. DAVIS, 

Director General of Railroads and Agent of the President 

By JOHN F. FINERTY, 

Attorney for Defendant, Appearing Herein Specially. 

City of Washington, 

District of Columbia, ss: 

I, John F. Finerty being first duly sworn, on oath depose and say: 
That I am Assistant General Counsel of the United States Railroad 
Administration and as such have charge of this case filed by the 
Whalen Pulp & Paper Mills, Ltd., against James C. Davis, Director 
General of Railroads and Agent of the President; that I prepared 
the motion to quash service in this case and the facts stated therein 
as of ray own knowledge are true, and those stated on information 
and belief I verily believe to be true. 

JOHN F. FINERTY, 
Attorney for Defendant. 
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8 Supreme Court of the District of Columbia. 

Tuesday, August 22nd, 1922. 

JuSp n rSd l ing ed PUrSUam ‘° adj ° Urnment ’ Hon - Jennin g* Bailey, 


Upon consideration of the motion of defendant, filed herein bv hi* 

2^37 attem P ted s ™ herein upon ^d defend- 

of Math f %2 -> r f tUrn 1 th ? V nited States Mars ^al under 
aate ol March 1, 1922, it is ordered that said motion be and thp 

same is hereby granted. Whereupon, the return of the said Mar 
for naught. t le 8ummons lssued herein is hereby quashed and held 

Order of Court of Appeals Allowing Special Appeal. 

Filed October 12, 1922. 


consideration of the petition for the allowance of a special ap- 

£fthJ cause from the order of the Supreme Court 

of the District of Columbia therein on August 22, 1922 • 

saie D, LSby C StS S ^ that ^ petiti ° n ’ be > “ d th e 

October 11, 1922. ^ ^ ChIEF JUSTICE 

A true Copy Test: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals of 

the District of Columbia. 

9 Order for Designation of Record. 

Filed October 19, 1922. 


Pi / P h e Clerk of said Court will please include in the record to the 
Court of Appeals the following: 

nn?=l Clarat -° n ’ • S j mmons and return; and Motion of defendant to 
quash service; judgment on motion, and this Designation 

BRANDENBURG & BRANDENBURG, 

0 K Attorney- for Plaintiff. 

ALEX KAPLIN, 

General Attorney U. S. R. R. Admn. 
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Assignments of Error. 

Filed October 24, 1922. 

* * * * * * * 

The plaintiff, Whalen Pulp & Paper Mills, Limited, hereby as¬ 
signs the following errors to be reviewed on appeal by the Court of 
Appeals in the above entitled cause: 

1. The Court erred in granting the motion of the defendant, 
James C. Davis, Director General of Railroads and Agent of the 
President, to quash the service of process upon said defendant. 

2. The Court erred in holding that the service of process upon 
the defendant, James C. Davis, Director General of Railroads and 
Agent of the President, personally, was not authorized to be made 
in this cause, under and by virtue of the provisions of Section 206 
(a) and section 206 (6), of the Transportation Act, approved Febru¬ 
ary 28, 1920. 

3. The Court erred in quashing the service of process upon 

10 the defendant, James C. Davis, Director General of Railroads 
and Agent of the President. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiff. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 66,407 at Law, wherein 
Whalen Pulp & Paper Mills, Limited, a corporation, is Plaintiff and 
James C. Davis, Director General of Railroads and Agent of the 
President, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 26th day of October, 1922. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

W. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3904. Whalen Pulp & Paper Mills, Limited, a corporation, appel¬ 
lant, vs. James C. Davis, Director General, &c. Court of Appeals 
District of Columbia. Filed Oct. 27, 1922. Henry W. Hodges’ 
clerk. * 6 ’ 
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